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EDITORIAL NOTES. 


THE REPUTATION of “Jersey Justice’? seems to be the special 
care of our criminal courts, and, we fear, the meaning of it has 
come to be the swift punishment that Jersey inflicts on any one 
who happens to be arrested. In their anxiety to maintain the 
reputation of Jersey Justice and to frighten away the criminals 
by whom our little State is threatened with being over-run from 
the wicked cities of New York and Philadelphia, our courts some- 
times deal with prisoners more rigorously and speedily than 
justice to the accused will permit, and then the newspapers 
applaud and exult in the triumph of Jersey Justice. The follow- 
ing is an extreme instance, and it may have been entirely justified 
by the circumstances, but, as stated here, it seems to us a 
gross outrage, and little better than lynch law. It is grossly 
unjust to puta man upon his final trial for his liberty within 
twenty-four hours from the commission of a crime. A man is 
entitled in common fairness to more time than that to answer 
the charge, obtain counsel, collect his witnesses and prepare his 
defence. The method of trying a man for a serious crime before 
the Special Sessions, without indictment and without jury, by his 
own consent, is liable to great abuse and should be carefully 
watched. The instance we speak of is this, which is thus reported 
in a daily paper: 

‘*An excellent illustration of the summary manner in which New 
Jersey deals with disreputable and lawless bummers was afforded 
last week in the case of the ruffian who nearly precipitated a 
general fight at the West Side race track on Thursday. Within 
twenty-four hours from the time of the disturbance the man had 
been arrested, tried, convicted, sentenced and housed in the 
penitentiary, where he is now busy for the first time at some 
useful occupation.” 
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THE English High Court of Justice has adopted a body of New 
Rules which, it is said, are intended to constitute, for the time 
being, at least, a complete code of civil procedure. They are 
published in a thick folio of 395 pages. We learn from the Tem- 
ple Magazine called Pump Court, that this book, besides introduc- 
ing some important alterations, consolidates all the Orders, Rules 
and Statutes in force as to the practice of the Supreme Court, ab- 
sorbing, re-arranging and combining with additional regulations, 
no less than thirty are sets of rules, including all the Judicature 
Rules, the Regulae Generales of Hilary Term, 1853, and those as 
to pleading made in pursuance of the Common Law Procedure Act 
of 1852, the Rules under the Debtor’s Act, 1869, the Chancery 
Consolidated Orders, the subsequent Chancery Orders and Regu- 
lations and the Rules for the Court of Admiralty, 1859 and 1871. 
The very mention of all these sets of rules shows how energetic 
the English Courts have been in devising improvements in the 
practice of the law. Each newset of rules was in itself an attempt 
to improve the practice, or else was the consequence of some sweep- 
ing reform made by statute. The rules now published will furnish 
valuable suggestions to us for the amendment of our own practice, 
and we trust a copy will soon be obtained for the State Library. 
In the meantime it may be interesting to refer to a few of the 
changes mentioned in Pump Court. Therules of pleading are fol- 
lowed by an appendix of concise forms, stating the claim of the 
defense in the simplest language, entirely without the convention- 
al language of pleading, and the use of these forms is compulsory. 
Here is a specimen of a form of Geclaration for damages sustained 
in a railroad accident : 

‘*The plaintiff has suffered pone from the defendant’s negli- 
gence in carrying the plaintiff as a passenger by railway from Lon- 
don to Brighton, causing personal injuries to the plaintiff in a col- 
lision near Hayward’s Heath, on the fifteenth of January, 1882. 
Particulars of expenses, etc.: Loss of fifteen weeks’ salary as a 
clerk at £2 per week, £30; Dr. Smith, £10 10s.; Nurse for six 
months £6. Total, £4610s. The plaintiff claims £500. Place of 
_ trial, Sussex. (Signed.) (Delivered.)’’ 

This is not a good form but it will serve to show how simple and 
untechnical the English pleadings have become. By the new rules 
actions for the general administration of estates and trusts are in 
many cases practically abolished, and summonses to decide shortly 
the questions between the parties are substituted for them. These 
summonses are much used in the English practice, and they afford 
a quick and cheap method of settling questions which arise in the 
course of a suit. A judgment summons, for instance, is used in 
order to obtain an examination of the defendant in regard to his 
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property, and there is a provision for one general summons deal- 
ing with all matters likely to arise in an action before the trial. 
With regard to pleading, the general rule for the future is that no 
statement of claim is to be delivered unless the defendant requires 
one; demurrers are abolished, except by leave, and no technical 
objection is to be raised to any pleading by reason of any defect of 
form. 

The tendency of the new rules is to simplify the proceedings 
and to lessen the costs. The English costs, however, have been 
very oppressive to litigants, while under our system the oppres- 
sion has rather been upon the lawyers, at least in litigated cases. 
In England the counsel fees are taxed as costs, and now that the 
new rules are published the English Bar .groans over the cutting 
off of opportunities for fees on formal motions which used to be 
the hope and support of the Junior Bar. ‘‘ By the new rules re- 
tainers are abolished, or at least it is no longer possible to ‘get 
them out of the other side.’’’ The right to a refresher is not to 
accrue until the lapse of five hours from the commencement of a 
trial. Pump Court says that ‘‘this is a rule, which, though hard 
upon those who are engaged for four hours and three-quarters, is 
likely to lead to a brisk demand for stop-watches amongst mem- 
bers of the Bar.”’ 

Pump Court takes a gloomy view of the effects of the new rules 
upon the prosperity of Junior barristers, and says: ‘‘As at pres- 
ent advised we are compelled to think that the sources of consola- 
tion open to the juniors are three only. First, that the general de- 
crease in costs which has been brought about may superinduce a 
general increase of litigation. Secondly, (and this is especially to 
be noted by Americans) that ‘the reforms,’ if they prove such, are 
the precursors of one which we look for speedily, and which we 
are pretty sure will be welcomed when it does come by the great 
body of the Bar—the amalgamation of the two branches of the legal 
profession ; and thirdly that he cannot be much worse off than he 


is at present, and may safely sing: 
‘I am not now in Fortune’s power; 
He that is down can fall no lower.’ ” 





No very thorough reform in our system of practice can be made 
without a revision of the constitution, but some valuable improve- 
ments have been made by rules and statutes from time to time, 
and recently by the new rules of the Court of Chancery, and much 
more can be done in the same way. <A very important improve- 
ment could easily be made, and one which would go far to remove 
the reproach of having two separate systems of law applicable to 
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the same case. We mean the permission to put in an equitable 
defence in an action at law. This was done long ago in England, 
and with good effect. By this means, while the two systems con- 
tinued to exist separately, applicable to different kinds of cases, 
and while they might be in such cases administered by separate 
courts, yet any one case might be determined in one court accord- 
ing to the law as it actually exists, whether such law belongs to 
one system or to the other, or is the result of both together. 





THERE is nothing more aggravating to a defeated counsel than 
to find that his case was decided against him on a point which was 
not raised on the argument. The habit of the English judges of 
interrupting counsel and keeping up a running argument is rather 
trying to men who are not accustomed to it, but it is the best way 
of obtaining a thorough discussion of the case and of meeting diffi- 
culties which arise in the mind of the judge. It is better to have 
an opportunity of meeting these objections than to hear of them 
for the first time when the judge’s opinion is read. 


WE ARE so familiar with the doctrine that a court, in deciding 
upon a case arising under a statute, must determine whether the 
statute is constitutional or not,and may overrule the act of the Legis- 
lature ascontrary to thesupreme law of the land, that we do not ap- 
preciate what a great power this is for a court to exercise and h ow 
entirely it is contrary to the traditions of the English courts. The 
same English paper we have already quoted, Pump Court, in an 
article on ‘*‘ The American Bar,’’ speaking of the Supreme Court 
says: ‘* Some idea of the importance of this tribunal can, perhaps, 
be gathered from the fact that a casual spectator may kear called 
on the case of The State of New York v. The State of Pennsylva- 
nia,’’ especially when it is recollected that either of these States is 
about as big a place as the whole of England. To the Judges of 
this Court, also, a most tremendous power is given. They have 
the right to decree that any bill, which has passed the two Nation- 
al Chambers of Congress and the Senate, is void as being contrary 

‘to the letter and spirit of the Article of Union and the Constitution. 
The importance, therefore, of the Judges of the Supreme Court is 
something before which that of Lord Selborne on the woolsack 
or of Lord Coleridge in all his glory sinks into the merest insigni- 
ficance. 

In Force v. Houghton, Colorado Supreme Court, December Term, 
1882, it was held that specific performance of a contract to deliver 
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mining stocks of uncertain value will be enforced in equity, on 
the ground that an action for damages would afford no adequate 
remedy. Contracts to deliver government stocks or other public secu- 
rities cannot of course be enforced specifically. The English courts 
decree specific performance of contracts for the sale of the stocks of 
railways and other companies but most of the American Courts have 
adopted a different rule and refused to decree specific performance 
in these cases. The reasons for this rule are strongly put by Mr. 
Justice Miller in Ross v. The Union Pacific Ry. Co., 1 Woolw. 26, 
but the Colorado Court in the case above mentioned, after citing 
these cases, distinguishes mining stocks of uncertain value from 
the marketable shares of railway and mercantile companies. The 
value of shares of a mining company which have not yet been put 
on the market can not be determined by testimony. They have a 
peculiar value to those acquainted with the affairs of the company. 
They have a value to the parties which cannot be measured in 
money in an action for damages, and, therefore, come within the 
principle upon which equity decrees specific performance. 





ACCORDING to the decision of the Supreme Judicial Court of 
Massachusetts, in a recent case, the lot of a conductor of a horse 
car running on Sunday is not a happy one. The case is Day v. 
Highland Street Railway Company, decided in May, 1883. It was 
‘*an action of tort for personal injuries received on Sunday by the 
plaintiff, a conductor, in the employ of the Metropolitan Railroad 
Company, while standing on the outside step-rail of a horse carand 
leaning into the car for the purpose of collecting fairs, by being 
struck by a car of the defendant corporation passing on a parallel 
track.”’ 

The court held that the question whether the car was being run 
in violation of the act concerning Sunday was at the foundation of 
the case, and that the evidence showed that the ‘‘car was being 
run for substantially the same purposes and from the same motives 
that horse cars are usually run on secular days, for the purposes of 
accommodating the public generally and earning money from who- 
ever might see fit to travel upon it,’ and that ‘‘a car so run, was 
run in violation of law although some of its passengers may have 
been lawfully traveling.’’ 

The court said: ‘** It is not within our province to determine the 
wisdom or expediency of the law or how far there has been a 
change in public sentiment in relation to the proper manner of ob- 
serving the Lord’s day; these considerations are for the legislature.” 

‘*The plaintiff was engaged in performing his ordinary duties 
as a conductor of a horse car, and in performing those duties he 
was doing labor or work. Though he was traveling, he was pri- 
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marily laboring. * * * The car being run in violation of law, 
he was both laboring and traveling on the Lord’s day in violation 
' of law. The question then arises whether his violation of law con- 
tributed to cause his injury.’’ The court held that it did, that the 
place he occupied and the attitude he assumed in the work he was 
doing exposed him to the injury and contributed to it and that he 
could not recover damages from the defendant. 

The cases upon the Sunday law in New Jersey have generally 
related to contracts: Reeves v. Butcher, 2 Vr. 224; Rynov. Darby, 
5 C. E. Gr. 224, but Munster v. Rickemeyer, 2 N. J. L. J. 9, was 
an action of tort in which this defence was made and sustained by 
Alward, J., in the District Court of Elizabeth. It speaks well for 
the people of New Jersey that they do not often interpose the de- 
fence. It is as mean as to ‘‘ plead the baby act.”’ 


THE Washington Law Reporter of July 7th contains the opin- 
ion of the General Term of the Supreme Court of the District of 
Columbia in the case of Justh v. Holliday, which raised the ques- 
tion of the legality on grounds of public policy and statute law 
of the vast number of transactions in margins now carried on in 
Wall street. The action was upon a promissory note given by Gen. 
G. A. Custer and endorsed by Benj. Holliday to Emil Justh, a 
Wall street broker, for a balance of accounts arising on purchases 
and sales of stock by Justh upon the New York Stock Exchange 
for the account of Gen. Custer. The defence was that the transac- 
tions in consideration of which the note was made and endorsed were 
wagers. The point taken by the defence was stated as follows : 

‘*Tf the jury believe from the evidence that the note in the de- 
claration mentioned was given by said Custer and endorsed by de- 
fendant for a balance of accounts, alleged to be due from said Cus- 
ter to the plaintiff ; and that such alleged balance arose upon al- 
leged sales of stock by Justh & Co., in the name of said Custer or to 
or for him, and that no stocks so alleged to be purchased by said 
Justh & Co., in the name of said Custer, or alleged to be sold to 
or for him, were ever delivered to him, and that it was the inten- 
‘’ tion of said parties that such stocks should not be delivered to said 
Custer, but that he should receive any of the profits on the alleged 
purchases and sales of said stocks, if any should be made, or be 
liable for the losses if any should occur, then such transactions 
were illegal and the plaintiff cannot recover.”’ 

The court sustained this position and the opinion says that 
the fact that the broker is only theagent to negotiate for the stocks 
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with other persons considered as principals does not invalidate the 
defence. 

Upon the principle laid down in this case, it would seem that 
business and society in general are not without remedy against the 
wide spread demoralization which gambling in the securities and 
food products of the country is producing, but it is generally 
understood that the courts of the country will refuse to allow 
their processes to be used to enforce such contracts, whether at 
the suit of the broker or the speculator, and further, that upon 
proper proof the actors in these transactions may be subjected to 
the penalties that follow gambling at the Faro bank, etc., and a 
wholesome restraint will be placed where it is to-day most needed. 
Mr. Justice Hagner, who delivered the opinion of the court 
in the case referred to, says: ‘‘The sales of stocks alone at the 
New York Stock Exchange in the year 1881 reached the enormous 
sum of twelve billion, eight hundred and sixteen million, two 
hundred and forty six thousand dollars. No one doubts that 
much the larger part of these transactions are illicit or gaming 
contracts. And when it is remembered that this fierce greed for 
gain without labor has, to a great extent, subjected to the same 
wild speculations the commodities necessary to sustain life, that 
the humblest housekeeper is frequently the innocent sufferer by 
mere wagering transactions, the far-reaching extent of this per- 
nicious traffic may in some degree be realized. The plainest 
principles of propriety and public policy, therefore, should warn 
the courts to adhere tenaciously to such protection against the 
further spread of the evil, as they have been able to interfere to 
the recovery upon contracts originating in stock gambling.”’ 


In United States v. Howgate, Washington Law Reporter, 
Sept. 1, 1883, it was held by the Supreme Court of the District of 
Columbia that an attachment is not a lien upon property which 
has been sold by the defendant if the vendee has paid for it and 
taken possession, even though the deed has not been recorded. 
Chief Justice Carter held that the statute in regard to recording 
conveyances did not apply to such a case because the entire 
property in the land had passed out of the defendant, and the 
law regulating attachments provided for the attachment of the 
property of the defendant and not of any one else. Mr. Justice 
Hagner said the question involved great difficulties, but concurred 
with the chief justice for substantially the same reasons, saying 
the strength of the defendant’s position lay in the peculiarity of 
the proceedings in attachment. Mr. Justice Cox said he was glad 
of the conclusion reached by the majority of the court, but that he 
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could not concur in their reasoning. He said it destroyed the 
effect of the act concerning records, and that, although possession 
was constructive notice, it could not avail as against judgment 
creditors under the recording act. It is well settled in New Jersey 
that such construction notice is sufficient. Lewis v. Hall, 3 Hals. 
Chy. 107. 





THE ORIGIN AND NATURE OF CONSIDERATION IN THE 
LAW OF CONTRACT. 

One of the fundamental rules of the English law of contract is 
that no simple contract is binding unless it is supported by a 
consideration. This is generally deferred to be a benefit to the 
promisor or a detriment to the promissee given or suffered in 
exchange for the promise. The meaning of the rule is simply 
that the law will not enforce a gratuitous promise unless it is 
accompanied by certain formalities, which of themselves give it 
legal effect. The rule seems to be simple and reasonable, but the 
result of it is to render inoperative. promises deliberately made 
and intended to be relied on, and the courts in seeking to do 
justice in such cases have diminished the requisites of a consida- 
tion to the lowest point and in trying to discover a consideration 
for the contract before them they have often lost sight of funda- 
mental ideas and caused confusion by calling things by the 
wrong names, and declaring there was a consideration when there 

yas none instead of boldly saying the contract should be enforced 
without one. 

Whatever may be thought of the wisdom of the rule it is now 
completely established, and the only question for discussion is, 
what are its limitations and results, and as a means to that what 
was its origin ? 

In the outset it must be noted, that the rule only applies to 
simple contracts and not to specialties or sealed instruments. 
Simple contracts may be divided into express and implied 
contracts, that is contracts in which the agreement is expressed 
in words and those in which it is merely understood. In both 
these cases it actually exists ; but there is still another class of so 
called simple contracts in which there is no agreement at all, but a 
legal liability arises for which the remedy is an action upon a 
contract and then the law is said to imply a contract. The idea 
of consideration is connected with each of these three classes of 
contracts. In the case of the contract implied in law the con- 
sideration is the value received which creates the liability or 
debt; in case of the actual contracts express or understood, the 
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consideration is the equivalent agreed upon in exchange for the 
promise, and when the equivalent is a real equivalent and is actu- 
ally given the consideration and the promise together create a 
debt, which is itself called the consideration for a fictitious 
promise implied in law. A debtis not merely a liability to pay a 
fixed sum of money; it must arise out of value received or some 
thing done directly to the debtor or for him at his request. A 
debt may arise out of an express contract upon the performance 
of the consideration or it may arise upon the giving the consider- 
ation upon a mere request where the contract is understood and 
not expressed, and again it may arise out of facts independent of 
contract, and here the facts are called the consideration. An 
express contract may create a debt or it may not. According as it 
does or not the consideration is different and governed by different 
rules. 

The definitions and preliminary statements are necessary toa 
good understanding of the subject. 

The nature and meaning of consideration may be best under- 
stood by seeking the origin of the law in regard tu it and to do 
this we must study the history of the law of contracts and see 
when and how the notion of consideration arose. 

Although the mere agreement of the parties seems to us a natu- 
ral source of legal obligation, it-was by no means the first to be 
recognized by the law. The earliest form of contract was formal 
and technical and the obligation was attached not to the agree- 
ment but to the performance of the ceremony. Contracts were 
unusual in primitive communities. The family was the unit of 
society. The rights and duties of the individual were fixed by 
his status or position. He acquired few rights for himself by 
means of contract. If a contract was made it was a sort of treaty 
made by one family with another and was concluded with a good 
deal of ceremony. The ceremony was regarded as the source of 
the obligation; if this was incomplete there was no binding contract. 
The notion of obligation arising from agreement seems to have 
had no place in their minds. 

Sir Henry Maine in his work on Ancient Law says: “At first 
nothing is seen like the interposition of the law to compel the 
performance of a promise. That which the law arms with its 
sanction is not a promise but a promise accompanied with a solemn 
ceremonial. Not only’ are the formalities of equal importance 
with the promise itself, but they are if anything of greater impor- 
tance.”’ (p.303.) 

The earliest form of contract in the Roman Law was called the 
nexum. This was the obligation arising out of a contract of sale 
accompanied with certain formalities, the presence of the libripens 
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or weigher of the copper and the use of certain words. At first 
the sale was always for ready money and the nerum lasted only 
during the ceremony of delivering the property and paying the 
money, but afterwards, when the payment by chance was delayed, 
the nexum continued and the purchaser continued to be bound 
until the payment was made, but his obligation arose not from the 
fact that he had received the property, but only from the perform- 
ance of the ceremony. If there were a single flaw in the cere- 
mony he was free of all obligation. Thus the notion of considera- 
tion had no place in the contract. 

In a later stage of the Roman Law contracts were divided into 
four classes; the Verbal, the Literal, the Real, and the Consen- 
sual. In the first three of these the obligation was not annexed to 
the agreement of the parties without the performance of an act or 
ceremony; in the last alone was the obligation attached to the 
mere consent. The earliest of these was the verbal contract, 
called the stipulation. In this the ceremony required was a ques- 
tion and answer—a question asked by the promissee and are an- 
swer in certain technical words by the promissor. ‘*Do you prom- 
ise to give me sucha thing?’ ‘‘I do promise.’’ In this the ob- 
ligation depended entirely upon the correct use of the words 
prescribed, and the notion of consideration was absent. The next 
form was the literal contract in which the obligation attached to 
the entry of the sum due in the household ledger of the creditor. 
It does not even appear that a similar entry had to be made by the 
debtor. In this again the real debt, according to our notion, did 
not create the obligation. In the third class or real contracts we 
find the origin of consideration as the foundation of a debt. This 
was considerably later in order of time and marked a great ad- 
vance in ethical notions. Originally the delivery of an article or 
the loan of money in pursuance of an agreement created no ob- 
ligation unless a formal stipulation or proper entry had been 
made, but now it was held that when any agreement had for its 
object the delivery of a specific thing, the obligation was created 
as soon as the delivery had been made. 

Here at length we have the notion which is at the bottom of our 
English action of debt—the oldest action of contract in the Eng- 
lish law—an agreement between the parties and something done or 
‘ given on the one side in pursuance of it which creates an obliga- 
tion on the other to do the act promised in return. The obligation 
arises, not out of the promise alone, but also from having received 
the property, and this creates the duty to render an equivalent in 
return. This is the original form of consideration in a contract. 
It is the consideration for a debt—the consideration which of it- 
self creates an obligation. It is something given upon request or 
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according to agreement which demands a return. The moral 
notion which underlies it is obvious and it seems strange to us 
that it was not the first to be recognized. But the notion reached 
thus far is only the obligation to render a return for something 
received, it is only the notion of the consideration for a debt. 
The idea of consideration for an express promise is not yet reach- 
ed. 

The next step in the Roman law was the recognition of certain 
contracts in which the obligation attached to the mere consent of 
the parties without formalities. These were called the consensual 
contracts. There were four specified contracts to which this 
name was given, mandatum, 7. e., commission or agency, societas or 
partnership, emptio venditio or sale, and Jlocatio conductio or 
selling and hiring. It will be observed that the idea of considera- 
tion enters into all these four kinds of contracts. There is in 
each one something given in return for the promise but they differ 
from the real contract in that the promise is special and not 
merely what the law would imply from the receipt of the consid- 
eration. The obligation arises out of the promise. The consider- 
ation is only incidental. 

Thus we discover there were established in the Roman 
law four distinct kinds of obligations. The Verbal, by the 
ceremony of Stipulation, the Literal, by the ceremony of the 
entries in the ledger, the Real upon the delivery of the specific 
thing, and the Consensual in which consent alone was necessary. 
By the strict Roman law, by the common law of Rome as it were, 
these were the only valid contracts. The Praetor however, by 
whom the Roman system of equity was built up, after first allow- 
ing other contracts to be set up by way ofa plea in defence, took 
the important step of announcing in his annual edict that he 
would grant equitable actions upon agreements which did not fall 
within any of the technical obligations, provided only they had 
been founded on a causa or consideration. A pact or convention 
without a consideration was called a nudum pactum and had no 
legal force even under the later Roman jurisprudence. The rule 
was ex nudo pacto non oritur actio. 

This rule is the authority upon which the rule of the English law 
is based, that a nwdum pactum is invalid and that every contract 
requires a consideration. The history of the Roman law is there- 
fore essential to a true understanding of the origin and nature of 
the consideration in the English law of contract. 

It might seem from this that to know the meaning of the consid- 
eration in the English law we have only to enquire what was meant 
by the causa insisted on by the Roman praetors, but the English 
law was not derived directly from the Roman law. It had sources 
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of its own, and sometimes borrowed forms of expression from the 
Roman law without knowing their real meaning, and here is a 
striking instance of it. The English judges quoted the phrase 
ex nudo pacto non oritur actio and gave it a meaning of their own. 
The causa necessary to give validity to the Roman pact was not 
the same as the consideration required in the English law, It was 
not necessarily an equivalent for the promise. This existed in the 
old technical contracts. This, of course, was causa enough, but 
there were other considerations which they regarded as sufficient, 
and they went so far as to enforce any contract which was made 
deliberately from a reasonable inducement or motive, ard only 
held the contract void in case the supposed motive did not in fact 
exist, while in the English law the consideration must be something 
which the law may regard as an equivalent for the promise, and a 
gratuitous promise will not be enforced, however deliberately 
made, even though the motive or inducement may be altogether 
adequate. The origin of this result in the English law is found 
in the history of the English law itself. 

Chief among the early forms of English contract was the sealed 
instrument. This corresponds with the early technical contracts 
in which the obligation was attached to the performance of a cere- 
mony. The sealing and delivery of the instrument created the lia- 
bility, and was essential to the validity of the contract. A mere 
agreement, even though it were in writing, was not a cause of ac- 
tion; there was no form of action by which it could be enforced. 
The only forms of action upon acontract were covenant, detinue and 
debt, and these would only lie upon a sealed instrument or upon a 
promise arising out of value received which created a debt inde- 
pendently of the express promise. The notion of consideration 
had nothing to do with the liability upon the sealed instrument. 
If a bond were given for the penal sum of a thousand pounds, con- 
ditioned for the payment of a debt of five hundred, and the condi- 
tion were broken by the non-payment of the debt upon the day 
named, the obligor was liable to pay the one thousand pounds, 
although he had received but five hundred, and even though he 
had paid the five hundred after it had become due. The legal lia- 
bility arose out of the bond, and it was not until equitable notions 
began to prevail over the legal that he was relieved from the for- 
feiture upon the payment of the actual debt. The principle, how- 
ever, remains to this day, that the bond creates and fixes the lia- 
bility independently of the consideration, and it is our practice to- 
day in an action upon a penal bond to enter judgment for the full 
amount of the penalty, while we merely note upon the back of the 
execution the amount of the real debt. It is true that we say that 
a sealed instrument imports a consideration, but this is merely out 
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of deference to the prevailing idea that a consideration is essential 
toacontract. It is a mere fiction which we are not allowed to 
prove to be false ; positive proof that there is no consideration will 
not avail to defeat the liability. We are now allowed to show a 
failure of the consideration which the parties supposed to exist, 
but we cannot defeat the obligation by showing that the bond was 
merely gratuitous. There is, therefore, in the English law, a tech- 
nical contract or specialty which needs no consideration. ‘The 
sealed instrument is not the only instance of this. The recogniz- 
ance is another; a bill of exchange is still another, and it has been 
‘maintained, with arguments that seem to be irresistable, that a 
promissory note and a policy of insurance are of the same charac- 
acter. 

In this class of contracts consideration is not an essential ele- 


ment. The history of consideration must therefore be studied in 
the history of simple contracts. This we shall examine next 
month. E. Q. K. 


[ Zo be Continued] 





WILLIAM H. CHANDLER, PETITIONER, v. WALTER D. WARTMAN, INCUMBENT. 


(Camden Circuit Court, Opinion Filed Sept. 12, 1883.) 


Election—NVaturalization—Freeholder in 
Camden Co.—t. A candidate who has re- 
ceived a minority of the votes cast atan elec- 
tion is not elected even though the candidate 
who received the majority was not eligible. 

2. If a candidate for the office of Free- 
holder was not a legal voter in the place of 
election at the time the election was held, 
he is not eligible to the office. 

3. A duly authenticated certificate of nat- 
uralization is sufficient evidence of citizen- 
ship. 

4. The allegation that the candidate had 
not resided in New Jersey one year before 
the election, must be proved by the contes- 
tant. 

5. The Statute of the United States con- 


On petition, etc.* 
PARKER, J.: 


cerning naturalization does not require the 
last year of residence in this country before 
the application to be in the state where the 
application is made; it is sufficient if he has 
lived for any one year in that state. 

6. It is not necessary for one who has been 
naturalized to reside a year in the state after 
naturalization before he can vote. 

7. Mr.Wartman, who received the major- 
ity of votes for the office of Freeholder in 
Camden, was naturalized March 2, 1883, 
and had a right to vote there on March 13, 
1883, provided he had resided in New Jersey 
a year and in Camden five months, The 
proof isthathe had and he was therefore 
eligible and is entitled to hold the office. 


On the 13th day of March, 1883, an election fora 





chosen freeholder was held in the Third ward of the city of Cam- 
den. William H. Chandler and Walter D. Wartman were the can- 
didates for the office. Mr. Chandler received 379 votes and Mr. 
Wartman 418 votes. Wartman was declared elected and took his 
seat in the Board of Chosen Freeholders of the County of Camden. 


*The editor wrote to the Clerk of the Court for the names of the counsel in this case but 
received no reply. 
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Chandler has filed a petition in the Circuit Court of the county of 
Camden to contest the election of Wartman, under the sections of 
the election law of the State relative to contested elections of 
township and county officers. 

The petition sets forth that at the time said election was held 
the petitioner was eligible and duly qualified to hold said office, 
and that Wartman was not eligible. 

As grounds of the ineligibility of. Wartman, the petition alleges 
that he was not at the time of said election a citizen of the United 
States, resident in the State of New Jersey, and had not been res- - 
ident in New Jersey one year immediately preceding the election, 
and that therefore the canvassers could not legally declare him 
(Wartman) elected. ‘The petition prays not only that Mr. Wart- 
man be declared ineligible, but also that Mr. Chandler, being, as 
is alleged, the only eligible candidate voted for, may be declared 
elected and entitled to his seat in the board in the place of Wart- 
man. 

Before examining the question of the eligibility of Wartman it 
may be well to consider the status of Chandler the petitioner. 
Do not the facts set forth in the petition demonstrate that Mr. 
Chandler is not entitled to the office, whatever the right of Wart- 
man may be? If Wartman is not entitled to the office is there not 
avacancy? Chandler received a minority of the votes cast for the 
office, and a minority candidate is not elected, whether his opponent 
be eligible or not. This is the general rule established by numerous 
decisions. The Supreme Court of Wisconsin, in several cases, has 
held that where the candidate who receives a majority of the votes 
cast for an office is proved not to be eligible, the candidate who 
received the next highest vote is not elected. State v. Smith, 14 
Wis. 497. State v. Giles, 1 Chandler (Wis.) 112. 

The New York Court of Appeals, in People v. Clute, 50 New 
Yoris (5 Sickles) p. 451, affirms this doctrine. Judge Folger, in 
delivering the opinion of the court, said: “It is the theory and 
general practice of our government that the candidate who has but 
a minority of the legal votes cast does not become a duly elected 
officer.”” In Missouri the same doctrine prevails. In one case in 
that State the Court remarked as follows: ‘‘To declarea candidate 
for an elective office elected who has received but few votes, on the 
ground that his competitor, who received perhaps twice as many, 
was disqualified, would not accomplish the will of the electors, the 
object of an election being to ascertain the will of the majority. 
In Commonwealth v. Churley, 56 Pa. 270, the candidate who re- 
ceived the most votes for sheriff was disqualified, and the court 
held that the next highest candidate was not elected. The Judge, 
in delivering the opinion, said, ‘*The votes cast at an election for 














CHANDLER v. WARTMAN. 303 


a person who is disqualified from holding an office are not nullities. 
They cannot be rejected by the inspector or thrown out of the ac- 
count by the return Judges. The disqualified person is a person 
still, and every vote thrown for him is formal.” 

But it is said that the statute of New Jersey will give Mr. Chan- 
dler the office if Mr. Wartman be declared not eligible. The 8th 
section of the election law of this State is as follows, viz: ‘‘That at 
every such election the person or persons to the number to be elected 
therein who shall by law be qualified for the office or offices to be 
filled at such election, and for whom the greatest number of votes 
shall have been given therein for such office or offices, shall be 
deemed elected,’’ etc. In this case 797 votes were cast for the 
office, of which Mr. Chandler received only 379, being much less 
than a majority of the votes cast for the office. The result of this 
branch of the investigation is that Mr. Chandler is not entitled to 
the office whether Mr. Wartman be eligible or not. If Wartman 
be not eligible there is a vacancy. 

The next inquiry is, was Mr. Wartman on the 13th day of March 
last eligible to hold the office of Chosen Freeholder in the county 
of Camden? If Mr. Wartman was not a legal voter in the city of 
Camden on the 13th day of March last, he was not eligible, and 
cannot hold the office ; but if he was a legal voter there he is enti- 
tled to the office to which he was elected by the majority of the 
voters. Was Mr. Wartman a legal voter at the place where the 
election was held? Wartman being in office, the burthen of proof 
is upon the party who alleges his disqualification. He is the in- 
cumbent, and his ineligibility must be proved before he can be re- 
moval. 

The grounds of contest urged against Wartman are (1) that at 
the election he was not a citizen; and (2) that even if he was then 
naturalized, he had not been a resident of the State of New Jersey 
for the period of one year immediately before the election. A 
certificate of naturalization duly authenticated, is produced, 
whereby it appears that Walter D. Wartman having in all re- 
spects complied with the laws in regard to naturalization, was on 
the 12th day of March, 1883, admitted to {become a citizen of the 
United States by the Court of Common Pleas No. 3, for the Coun- 
ty of Pennsylvania, in the Commonwealth of Pennsylvania. This 
was the day before the election, at which Wartman was voted for. 
On the 13th day of March, Wartman had a right to vote in Cam- 
den, by virtue of his full and perfect certificate of naturalization, 
provided he possessed all the other qualifications to constitute a 
legal voter in New Jersey. But it is alleged that one qualification 
was wanting. It is charged that Mr. Wartman had not resided in 
the State of New Jersey for a year immediately preceding. This 
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allegation must be proved by the contestant. The incumbent is 
not obliged to meet the charge of non-residence, unless there is 
some proof sufficient at least to make a prima facie case against 
him. 

No witnesses are called to disprove his requisite residence in 
New Jersey. It is said, however, that he was not a resident of 
New Jersey during the last year, because the affidavits on which 
the naturalization proceedings were based state that he was for 
the year immediately preceding the 12th day of March, 1883, a 
resident of Pennsylvania. Those affidavits are not legal evidence 
in the case now under consideration. The United States law ex- 
pressly forbids the affidavit of the applicant for naturalization 
being taken on the question of residence. If some witness swore 
that Mr. Wartman had been a resident of Pennsylvania for the 
last year, neither the affidavit nor a certified copy of it would be 
legal evidence in this case to prove such residence. On this ques 
tion witnesses could have been produced before me to prove the 
residence of Mr. Wartman in Pennsylvania and not in New Jersey 
during the last year, if such were the case, but no witness has 
sworn to it. The certificate of naturalization proves the fact of 
citizenship, but not the preliminary proceedings to obtain it. The 
certificate being produced, the antecedent proceedings are pre- 
sumed to be correct, and cannot be inquired into collaterally; and 
hence the affidavits on which naturalization was granted are not 
before me as evidence. The incumbent need not have gone into 
proof to show his residence because a prima facie case was not 
legally made out by the contestant, but he saw fit to do so and did 
prove by several witnesses, that for more than a year next preced- 
ing the election he was a resident of the county of Camden, in 
the State of New Jersey. 

If it were true, as is claimed by the contestant, that the law re- 
quires the applicant for naturalization to be a resident of the State 
where he applies for a year immediately preceding the application, 
it would estop him from proving that he was during that year a 
resident of some other state. If this were required, a residence in 
the state where the application is made for the year immediately 
preceding, would be a jurisdictional requisite without which 
‘the naturalization would be void, could be inquired into, 
and proof of residence in another state would show the 
certificate of naturalization to be illegal, because procured 
by misrepresentation and fraud. If the law requires the 
last year of residence to be in the state where the application is 
made for naturalization (in this case, the state of Pennsylvania), 
proof that the applicant did actually reside in another state (New 
Jersey, for instance,) during the last year, while it. would estab- 
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lish the requisite residence for a voter, would render the natural- 
ization itself invalid, and thus show he was not a citizen, and con- 
sequently, not a legal voter. 

But does the law require the last year of residence to be in the 
state where the application for naturalization is made? The act of 
Congress provides that the court admitting an alien to citizenship 
should be satisfied that he has resided within the United States 
five years at least, and within the state where the court before 
which he is naturalized is at the time held, one year at least. The 
last year of residence is not required by the terms of the Act of 
Congress to be in the state where the application is made. If so 
intended, it would have been easy to use language to express such 
intention. The naturalization laws, where fraud does not exist, 
should be construed liberally in favor of the elective franchise. 
Where ¢goubt exists it should be resolved in favor of the voter. 
There is no reason why the applicant should be required to reside 
in the state where he applies the last year rather than any other 
year. It may sometimes be more convenient to go into a state 
where the applicant has not resided during the last year, to get out 
what are called his final papers. The witness who knows that he 
has resided in the United States for five years and upward may be 
in the state where he goes and may not be induced tocome into the 
state where the applicant residesas a witness. So long as the ap- 
plicant shows the court that he has resided any one year in the 
state where he applies and in the United States five years, the re- 
quirements of the act are met. 

This question has been before the Supreme Judicial Court of 
New Hampshire. The case reported in 41 N. H. 270 (Cummings 
case) holds that it is not necessary in a petition for naturalization 
for the applicant to allege or to prove that he has resided within 
the state where the application is made during the year next pre- 
ceding his application. Judge Fowler, in delivering the opinion of 


the court, after stating that the acts of Congress required the ap- 


plicant to reside in the United States five years at least, and within 
the State where such court is at the time holden, one year at least, 
adds, ‘‘ There is nothing in the language of the act norin any other 
statute, nor in the decision of any court so far as we have been 
able to examine, requiring the residence of one year in the state 
where the application for admission to citizenshipis made, to have 
been for the year next immediately preceding.”’ 

The language of this certificate of naturalization of Mr. Wart- 
man on the 12th day of March, 1883, in evidence before me, is that 
proof was made agreeable to law to the satisfaction of the Court 
that he had resided one year and upward in the State of Pennsyl- 
vania, but does not state what year. If he resided any one of the 
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years he had been in the United States, in the State of Pennsyl- 
vania, the law was complied with and the certificate properly issued. 
Uncer the construction above indicated and affirmed by the Court 
in New Hampshire, the incumbent may have legally obtained his 
papers of naturalization in the State of Pennsylvania on the 12th 
day of March last, and yet resided for at least a year immediately 
before in the State of New Jersey. The year he resided in Penn- 
sylvania was before the last year, if the witnesses who swore that 
Wartman resided in New Jersey the last year are to be believed. 

In this case it does not appear that any fraud or deception was 
intended by Mr. Wartman. He had resided in the United States 
more than five years. Having resided in New Jersey at least a 
year, he could have been naturalized before a court in New Jersey. 
But having the right under the law to go beforea court of any 
State where he had resided any one year, it was more convenient 
for some reason for him to go to Philadelphia to procure his nat- 
uralization. The law should be construed strictly to prevent fraud, 
but where there is no deception or imposition attempted the acts 
in respect to naturalization should be construed liberally and no 
unnecessary obstacles should be placed in the way of the alien 
who desires to become a citizen. 

My conclusion is that on the 2d day of March, 1883, the said in- 
cumbent, Walter D. Wartman, was made a citizen by naturaliza- 
tion, and that he had a right to vote in Camden on the 13th day of 
March, if he had resided there at least one year previously. The 
proof satisfies me that said Wartman did on the day of said elec- 
tion reside where the election for Chosen Freeholder was held, 
that he had resided in the State of New Jersey, at least one year, 
and in the county of Camden at least five months, immediately 
preceding said election, and consequently he was a legal voter at 
the place where he voted and was elected to office. It follows that 
Mr. Wartman was eligible and is entitled to hold the office of 
Chosen Freeholder to which he was elected by the people. It is 
not necessary for one who has been naturalized to reside a year in 
the State after naturalization before he can vote. This contention 
on behalf of the petitioner is not supported by the statute, and is 
against the uniform practice. A man can vote the next day after 

. naturalization if he has resided one yearin the State and five 
months in the county immediately preceding the election. 

The judgment is that said Walter D. Wartman was eligible to 
the office of Chosen Freeholder on the day of said election, and 
that he was duly elected to said office; and further, that the said 
petitioner, William H. Chandler, was not elected to said office. 
‘The incumbant is entitled to judgment against the petitioner (con- 
testant) for the costs of the proceedings in this case. 








CHARLES W. GRAVES +». THE NEWARK AND BLOOMFIELD STREET RAILWAY CO. 
(Essex Circuit Court, September Term, 1883.) 
Carriers of Passengers—Contract—Mceasure of Damages. 


This was a suit for damages for the ejection of a passenger from 
a horse car in Newark. 

The plaintiff's declaration alleged that the defendants were the 
owners of certain horse-railroad cars and received the plaintiff asa 
passenger to be conveyed to a certain point in the city of Newark, 
for a certain fare, and yet they did not carry him to that point, but, 
by their servants and agents, refused todo so and with force and 
arms committed an assault and battery upon the plaintiff, tearing 
his clothes and injuring his body, and, with great violence, threw 
and ejected him from the cars before the sight of many passengers, 
by means whereof he was delayed and hindered in reaching his 
destination, whereby he was deprived of great gains and suffered 
much pain, etc., and had sustained damages to the amount of $10, - 
000. 

The defendants pleaded the general issue; and, secondly, that 
they were entitled to charge a toll or fare of five cents, and that 
the plaintiff having refused to pay this fare on demand, was re- 
quested to leave the car and refused to do so, and thereupon de- 
fendants’ servants ‘‘ gently laid his hands upon him’”’ and removed 
him from the car; using no more force than was necessary for the 
purpose. 

The plaintiff, by leave of the court, filed two replications—the 
first alleging that the defendants by their servants, did remove 
the plaintiff with great violence, and not ‘gently and with no 
more force than was necessary;’ and the second averring that the 
plaintiff did pay his fare. 

Upon the trial the plaintiff proved that the defendants have a 
line of horse cars running from Broad Street, Newark, to the sta- 
bles near Mt. Prospect avenue, and that they run cars from there 
on to Bloomfield, advertising that the cars from Bloomfield con- 
nect with cars from thecity. The plaintiff testified that he entered 
a car in Broad street on Sunday morning in November last intend- 
ing to ride to the city line between the stables and Bloomfield 
and that on reaching the stables he got out and waited in the street 
some fifteen minutes until a Bloomfield car was ready to go. He 
paid on the first car the fare of five cents, which is the full amount 
of fare which the company is allowed to charge for carrying a pas- 
senger between two points within the city limits. He said that the 
conductor on the second car demanded his fare or a ticket, and he 
told him he had paid his fare and was entitled to ride to the city 
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line, that the conductor denied this and insisted on having the fare 
or a ticket and told him to get off. He said he knew nothing about 
any ticket and refused to get off and thereupon the conductor and 
the driver put him off with great violence so that he was thrown 
down and hurt. He-said, also, that when he got up and befvre 
the car had started a friend of his came by in a wagon and took 
him to Bloomfield. 

On the part of the defendants it was testified that the plaintiff 
was seen walking up the hill toward the stables and that he had 
come up from Broad street in a car which did not connect imme- 
diately with a car for Bloomfield. That the conductors are in the 
habit of asking passengers whether they are going to Bloomfield 
and of telling them that if they are going beyond the stables 
and not to Bloomfield they must procure a ticket at the stables. 
Tickets are furnished at the office at the stables to all who apply 
for them on getting out of the car from the city. Certain cars 
from the city connect immediately with the Bloomfield cars and 
others do not. The evidence was that the plaintiff refused to 
get off on being asked for his ticket and resisted the conductor 
forcibly and that although he fell down he was not much hurt. 
It appeared that he went beyond the city line in the wagon and 
reached Bloomfield in advance of the car. The plaintiff in re- 
buttal showed that the defendants did not always notify passen- 
gers for the city line to procure tickets. Upon the close of the 
evidence and before the summing up, Drepur, J., in answer to a 
question from counsel, said the damages to be recovered upon the 
pleadings and the case made were damages upon a breach of the 
contract of carrying and not for a tort. Mr. Guild thereupon 
said he should move to amend the declaration. The Judge re- 
plied that he did not see how this could be of any use, because 
according to the evidence the defendant was rightfully ejected 
because he had no ticket and refused to pay his fare. Itisa 
reasonable rule that no passenger shall be allowed to ride with- 
out having a ticket or paying fare. The conductor of the car 
was not in fault in ejecting the plaintiff. If there was any fault 
it was in the officers and agents of the company in not furnishing 
the defendant with a ticket or bringing it to his notice that he was 
‘to procure one. 

The case was then summed up by Mr. Wm. B. Guild, J/r., for 
the plaintiff, «nd Mr. A. Q. Keasbey for the defendant. 

Depur, J. charged the jury in accordance with the suggestions 
already made, and said that the only injury the plaintiff can sue 
for is the breach of the contract to carry. The damages are the 
damages for the breach of this contract. As to the measure of 
damages there is some difficulty about laying down a definite rule. 
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It seems to be established that they are not limited to the amount 
of fare paid, but on the other hand they are not to be in any sense 
punitive. They are the damages which might reasonably have 
been expected to follow the breach of contract, and they are limit- 
ed to the loss which was actually sustained. Since the conductor of 
the car was right in requesting the plaintiff to leave the car the 
defendant could not recover damages for the forcible ejection. 
Having refused to get off, and required the conductor to use force, 
he could recover nothing for the consequences of the force so ap- 
plied. The only damages were for the breach of contract, if any 
there was. Upon this point he told the jury that the defendant 
company having a line running to the city limits, was bound to 
carry passengers to those limits for five cents, whether it was by 
one car or two, and if one car ran only to the stables and the pas- 
senger must take another to go beyond, the company must fur- 
nish him with transportation and must take proper means to bring 
it to his notice that he must procure a ticket; but the passenger 
must ride all the way to the end of the first line and present him- 
self there as a passenger to be carried over the second. He can 
not get out of the first car and walk to the terminus and then ask 
to ride in the second. And the judge told the jury that they must 
determine whether the plaintiff did ride up to the end of the first 
line, and whether the company did give him reasonable notice to 
procure a ticket. As to the damages he said that if the jury 
thought the contract was broken, they should consider the actual 
loss the plaintiff sustained by getting off the cara half mile this 
side of the city line, and in determining this they should take into 
consideration the fact that he was taken by a friend into his wagon 
and carried to the city line in advance of the car, and they should 
give him as damages any loss they thought he sustained by being 
carried in this wagon instead of in the car, but that this must be 
very small. 

The jury found a verdict for the plaintiff for six cents damages. 

Nore.—In the case of Hallv. Memphis C. R. R. Co., 15 Fed. Rep. 57, the court held 
that the damages for being put off a train for refusal to pay the fare demanded were only the 
amount of the fare the passenger was required to pay. This, however, was a case a little 
peculiar in its circumstances, and other persons in the same party as the plaintiff recovered 
$2,400 in the State Court for the same act of ejection. The report of the case is followed 


by an elaborate note on the Rights of Passengers, by Seymour D. Thompson. A state- 
ment of the case may be found in 6 N, J. L. J. 97. Eb. 








STATE, HAGEMAN, PROSECUTOR, ». VAN DOREN. 


(Somerset Circuit Court, September Term, 1883.) 


Penalty—Construction of Travelers Act— of jurisdiction. 
1. Error in not endorsing the Summons in 2. Sec. 7 of the ‘‘ Act for the Safety of 
a penal action as required by §254 of Prac- Travelers” applies only to vehicles carrying 


tive Act, Rev. 888, isa mere irregularity, passengers and guasi public. 
and does not deprive a Justice of the Peace 

On certiorari. 

An action was brought before a Justice of the Peace for the re- 
covery of a penalty under the ‘‘ Act for the Safety of Travelers,”’ 
Rev. 1211, §7. The defendant was driving along the public high- 
way when the plaintiff undertook to pass him. In doing so, not 
enough road was given by defendant and plaintiff upset and met 
with damage. Both were driving their private vehicles. Theoth- 
er facts and points sufficiently appear in the opinion. The Jus- 
tice had rendered a verdict for the plaintiff, which had been sus- 
tained by the Common Pleas. A certiorari was brought into the 
Circuit Court to set aside the verdict as contrary to law. 

Mr. A. V. D.. Honeyman for plaintiff in certiorari. 

Mr. J. D. Bartine for defendant in certiorari. 

Maair, J.: The action disclosed in these proceedings is an 
action of debt for a penalty claimed to have been incurred under 
the act entitled ‘‘An Act for the Safety of Travellers,’ (Rev., 
p. 1211). 

1. The first objection is to the validity of the summons, which, 
it is claimed, was not endorsed in the manner required by § 254 of 
the Practice Act, Rev. 888. This section and those preceding 
and succeeding it, were originally passed in 1799, as ‘‘An Act Rel- 
ative to Suits Instituted by Common Informers’”’ (Rev. L. 405). 
They were construed to be applicable to Justices’ Courts, and the 
lack of such endorsement on a summons in a popular action out 
of a Justice’s Court was said to be error in Miller v. Story, 2 
South. 476, and in Oliver v. Lazalier, Ib. 513. If this error is 
mere irregularity, the objection should have been made in the 

Common Pleas, and, if redress was refused, the refusal could be 
reviewed. If, however, the lack of endorsement so vitiates the 
action as to deprive the Justice of jurisdiction, then the neglect to 
obtain a ruling of the Common Pleas thereon does not bar the 
prosecutor from objecting here (Rev. 556, §95; Robbins v. Martin, 
15 Vr., 368). But I do not think the error in not endorsing the 
summons as required deprives the Justice of jurisdiction. The 
act does not make the process void. Onthe contrary it gives an 
action against a clerk to recover a penalty for the omission. There 
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is no inference of an intent, therefore, that the process should be 
void. ‘he omission is, in my view, an irregularity which, if prop- 
erly objected to, would defeat the process, but which does not, in 
the absence of objection, deprive the Justice of the right to proceed. 
The objection cannot prevail. 

2. Itisinsisted that the evidence did not make out a case on 
which the Common Pleas could legally adjudge that the penalty 
had been incurred. I must assume that all the evidence is contained 
in the agreed state of the case. Upon that evidence the case pre 
sented by the demand, and on which the penalty may be claimed, 
was not made out in my judgment. The demand was two-fold: 
1, that defendant did wilfully so drive his carriage as to run against, 
delay, and hinder plaintiff's carriage, etc., and 2d., did so drive the 
defendant's carriage as to prevent being passed by plaintiff's car- 
riage. 

The first allegation is ineffective unless the word ‘wilfully’ is 
included. It is the express language of the statute. But a wilful 
running against or hindering of plaintiff is not proved by the evi- 
dence or inferable from any act I can find stated in the case. The 
second allegation, as matter of law, will not support the action if 
it were proved. The statute does not impose a penalty on a person 
who shall so drive as to prevent being passed, but only on a person 
who shall ‘“‘run his horses”’ to prevent being passed. . 

3. The previous determination might excuse,my considering this 
point, but as it isa matter of some importance I will not pass it 
over. Itisinsisted that the act relied on does not apply to the 
case set out in the demand. There is no allegation in the demand 
that plaintiff was driving on the public road, or that 
his carriage was on the public road. This omission was 
not objected to and could not now be considered. The allegation, 
which it is insisted ought to have been made in order to bring the 
case within the statute, is one in some way showing that plaintiff was 
a traveler by a stage coach, etc. The act appealed to was passed 
in 1828. The first six sections provide for the safety of travelers 
by steamboats. The 7th section is the one in question. The re- 
maining sections contain provisions respecting travelers by ‘‘ stage 
coach, wagon, sleigh or carriage used for carrying passengers for 
hire or reward,’’ The 7th section provides a penalty in case a per- 
son driving any stage-coach, wagon, sleigh, or carriage upon any 
turnpike, etc., shall wilfully so drive, etc., as to hinder, etc., any 
other stage coach, wagon, sleigh or other carriage, etc. The words, 
‘‘and for carrying passengers for hire or reward,”’ are omitted in 
this provision. But in the close of the section they are again in- 
serted in connection with a provision fixing the liability of owners 
respecting the acts of their drivers. 
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Plaintiff therefore claims that although he was neither alleged nor 
proved to bea traveler by stage-coach, ete., yet he is entitled to recov- 
er the penalty, if hindered while driving any wagon, carriage, etc. 
The words are capable of such a construction. They are also cap- 
able of another construction, which will prefix the word ‘‘stage’’ to 
each of the following words, so as to read, *‘ stage-coach, stage- 
wagon, ete.”’ I think the latter the construction of the act which 
must be adopted. It is the only construction consistent with the 
title and manifest intent of the act. 

The other construction makes the absurdity of new legislation 
on a subject provided for by the act of 1813, which is now $91 of 
our Road Act, Rev. 1012, apparent, because the provision of this 
section against running horses not only prohibits its being done to 
pass or prevent being passed by another stage-coach, ete., but 
‘fon any other. occasion or for any other purpose.’’ The latter 
provision could hardly have been intended except in respect to 
vehicles carrying passengers and guasi public. 

I think that the statute does not apply to the case set out in the 
demand, and that the proof does not justify the imposition of the 
penalty of the statute. The Common Pleas therefore erred in law 
in the judgment in favor of plaintiff. 

The judgment must be reversed. ° 


FISHER ». BRISSON. 
(Essex Circuit Court, September Term, 1883.) 
Attachment-—Contract of Married Woman with her Husband—Costs. 

In a suit in attachment the auditor made his report, and among 
the claims allowed was that of the wife of the defendant for $15,000, 
alleged to be due upon a contract between her and her husband. 
The amount was so large as to reduce the plaintiff's demand to an 
insignificant sum. 

A motion was made to set aside the auditor’s report of this claim. 

DepvueE, J., granted the motion. He said: It was settled in 
Clark v. Woodruff, 13 Vroom, 198, following Horner v. Webster’s 
Exec., 4 Vroom, 387, that, notwithstanding the Married Women’s 
Act, there is no possibility in a court of law of a married woman’s 
contracting with her husband. No legal contract can be made 
between them. This is a true statement of the law and it is this 
case. The wife’s claim is upon a contract between her and her 
husband. This is invalid in a court of law. 

It is suggested that an equitable claim might be admitted in 
attachment, which is a statutory proceeding. An attachment is 
an equitable proceeding in one sense. The property is equitably 








distributed, but the liability is a common law liability. 
a common law suit and judgment. 


be struck out. 


A question as to practice was raised on the argument. 
claimed that priority ought to be given to costs. 


ELY v. CRANE. 
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costs of plaintiff, which were for the benefit of all the creditors, 
but the parties are only entitled to their judgment for costs. 
The plaintiff can take his judgment with the others and must take 
his share of the property for his costs, as well as the debt. 


ENOCH A. ELY v. ROBERT C. CRANE AND JOHN M. CRANE. 


(Court of Chancery of New Jersey.) 


Equity— Furisdiction—Account—Injunc- 
tion—1. When concurrent jurisdiction ex- 
ists in matters of account, equity will not 
withdraw the litigation from a common law 
court, unless it clearly appears that such a 
course is necessary in order that complete 
justice may be done. 

2. But it is not necessary that the case 
should involve an equitable element to war- 
rant equity in assuming exclusive jurisdiction. 
If the accounts are so intricate, or compli- 
cated, that they cannot be examined and 
tried at mis? prius with the care and delib- 
eration necessary to insure an accurate re- 
sult, equity may take jurisdiction, though 
an action at law was pending, when the suit 
in equity was brought. 


3. In deciding whether an injunction shall 
be dissolved or not, the court must consider 
the whole case, and thdugh it may doubt 
whether the case made by the bill in an ac- 
tion for an account is sufficient to justify the 
retention of the injunction and changing the 
form of litigation, yet if the answer shows 
that the case embraces an equity which a 
court of equity can alone administer, the 
Chancellor should retain the injunction and 
assume exclusive jurisdiction. 

4. Adefendant in a suit at law, who asks 
a court of equity to assume jurisdiction of 
the litigation, on the ground that the remedy 
at law is inadequate, is not obliged to give 
security merely because he asks for the 
change. 


On motion to dissolve, heard on bill and affidavit and answer 


and affidavit. 
Mr. H. C. Pitney for motion. 
Mr. S. M. Dickinson, contra. 
VAN FLEET, V. C.: 


This is a motion to dissolve an injunction. 


The question it raises, is, whether this court shall take jurisdiction 
of the questions at issue between the parties, or let them be de- 


termined at law. 


The complainant, after the defendants had sued 








him at law, filed his bill in this court, asking to have the defend- 
ants restrained, and the account between himself and the defend- 
ants settled here, on the single ground that the accounts were so 
complex that they could not be examined and tried at nisi prius 
with any certainty that anaccurate result would be reached. An 
injunction was granted. The defendants have answered and now 
move a dissolution of the injunction. 

The case made by the bill discloses no equitable element which 
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would give this court exclusive jurisdiction. The case is one where 
concurrent jurisdiction exists, and either tribunal may properly 
take jurisdiction of it. When that is the case, and a common law 
court has already jurisdiction when the aid of this court is sought, 
it is not the practice of this court to withdraw the litigation from 
the common law tribunal, unless it is clearly necessary to do so, 
in order that justice may be done. But it must not be understood 
that in cases of this class the jurisdiction of this court is limited 
to accountings involving an equitable element. Though the ac- 
counts consist of matters purely legal in their character, so that 
each item, on both sides, would be the proper subject matter of an 
action at law, or of legal set-off, yetif the accounts are so compli- 
cated, that they cannot be examined and tried at nisi prius with 
the care and deliberation necessary to reach an accurate result, 
this court may rightfully assume jurisdiction, even after an action 
at law has been commenced. The rule on this subject is thus 
stated by Mr. Kerr: ‘‘If a court of law is competent to deal with 
the case equity will not interfere. If, on the other hand, the case 
is such that a court of law has no adequate means of dealing with 
the matter, equity will entertain jurisdiction.’’ Kerr on Injun. 58. 
Equity sometimes takes cognizance of matters of account from the 
very necessity of the case, as where the accounts are so compli- 
cated that a court of law cannot examine them at nisi privs, with 
the care necessary to reach an accurate result. Seymour v. Long 
Dock Co., 5 C. E. Gr. 407. 

Judged by this rule, I think there is great reason to doubt wheth- 
er the case made by this bill is sufficient to justify the 
interference of this court. The complainant says, the ac- 
counts are so complicated that they cannot be stated and 
settled at law, but this is not enough. The court cannot ac- 
cept his opinion: it must have facts. It is a fundamental rule of 
equity pleading to be observed in all cases, that a bill must state 
facts sufficient to show a case within the jurisdiction of the court; 
if it fails to do so, no relief can be given. In a case in which a 
change of jurisdiction is sought on the ground of intricacy or com- 
plexity, the accounts must be laid before the court, or their nature, 
character and extent, so far disclosed, that the court may see and 
judge for itself whether a proper case for the exercise of its juris- 
diction exists or not. The bill in this case simply disputes cer- 
tain items with which the defendants have charged the complain- 
ant in the bill of particulars annexed to their declaration, and al- 
leges that the complainant is entitled to certain credits, in addi- 
tion to those given to him in the bill of particulars. It presents 
the familiar case where the debtor claims he has been charged with 
with what he has not had, and has not received all the credits he 
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is entitled to. The items in dispute are few in number, and the is- 
sues to be determined on their allowance or disallowance are such 
as the law courts try every day. The credits claimed are for moneys 
paid, either to the defendants, or to some other person for them, 
and for goods sold. The question whether the complainant is en- 
titled to them or not, presents the simplest sort of an issue, just 
such an issue as the common law courts deal with more frequently 
than any other tribunal. If the case stood on the bill alone, I 
should have great difficulty in finding any satisfactory reason for 
the retention of the injunction. 

But the answer presents a condition of facts which I think ren- 
ders it entirely clear that the injunction should be retained, and 
that this court should take jurisdiction of the matters in dispute 
between the parties. Indeed, in view of the facts exhibited by the 
answer, it is obvious full and complete justice can be done no 
where else. In deciding whether an injunction shall be dissolved 
or not, the court must consider the whole case, not simply the case 
shown by the bill, but the case as it is shown by the whole record. 
And even in a case, where the answer so completely denies the 
equity of the bill, that if there was nothing else before the court 
but the bill and answer, the court would be required to order a dis- 
solution, yet if the complainant has taken his evidence, though the 
defendant has not yet had time to take his, and it appears that the 
complainant’s evidence so far supports the equity of the bill, that, 
on a fair consideration of the whole case, the injunction ought not 
to be dissolved, the court will not dissolve it. Christie v. Griffing, 
9. C. E. Gr. 76. 

The main dispute between the parties, is, whether a sum of 
about $4,000, paid by the defendants to the complainant, was pass- 
ed over under such circumstances as entitled the defendants to 
charge the complainant with it in the accounting. They say the 
complainant obtained it by fraud. That he induced them by 
fraud to join him in the purchase of a mortgage, representing 
that it was a first lien when in fact it was the second; that it was a 
first class security, when in truth it was of trifling value, and 
that it belonged to a third person, when in reality it was his 
own; and that subsequently, when the mortgaged promises were 
sold, under a decree made in a suit founded on the first mortgage, 
they purchased them for the complainant, at his instance and 
according to special direction given by him. A conveyance was 
afterwards made to them, and they say they now hold the lands 
for the complainant. Now taking this to be true, is it not mani- 
fest, that the case embraces an equity which this court alone can 
recognize and administer? If the injunction is removed, and the 
defendants succeed in recovering a judgment for the amount 
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they claim in this transaction, they will be at liberty to enforce 
their judgment to the last penny, notwithstanding the fact that 
they hold the lands which stood pledged for the payment of the 
security, which, they say, they were fraudulently induced to pur- 
chase. This certainly would not be just. The duties of the 
parties, in equity, are reciprocal; they spring from the same 
transaction, and when the complainant returns the money, he 
should have the land. The defendants would, perhaps, be re- 
quired at law to show, in order to establish a right to recover, 
that they had offered to restore the consideration they had re- 
ceived, but what they received for their money was not a title to 
the mortgaged premises, but the mortgage itself. They acquired 
title to the mortgaged premises by virtne of a decree, founded 
on the first mortgage, and by means entirely dehors the transac. 
tion which the defendants seek to invalidate. 1 take it to be in- 
disputable that the court, in which the action at law is pending, 
is without the least color of authority to exact, as a condition on 
which the defendants shall be entitled to recover, that they shall 
convey the mortgaged premises to the complainant. Not so, how- 
ever, here. If, on final hearing, this court should be of opinion 
that defendants were entitled to have the sale of the mortgage 
set aside, and the complainant charged with the money paid 
theretofore, and that the defendants took the title of the mortgaged 
premises for the complainant, by his direction, the decree to be 
made would undoubtedly provide, either, that on the payment 
of the amount due, the defendant should convey to the complain- 
ant, or that the mortgaged premises should, in some appropriate 
method, be applied in discharge of the complainant’s debt to the 
defendants. The case as presented by the defendant’s answer 
possesses equitable elements, which, it is plain, a court of law 
van neither recognize nor administer, and which, it is equally 
clear, if not taken into consideration, in deciding and adjusting 
the rights of the litigants, full and complete justice will not be 
done. This court is therefore bound, according to a well establish- 
ed principle, to take jurisdiction because the remedy at law is 
inadequate. The motion to dissolve is denied. 

The defendants further insist, that if the injunction is retained, 
the complainant should be required, either to give security for 
what may be found tobe due, or to allow judgment to be 
entered, execution to be issued and a levy taken, the judgment 
and levy to stand as security for what may be found to be due. 
Facts might exist which would entitle the defendants to the pro- 
tection they ask, but they have no right to it merely becanse the 
complainant has asked to have the jurisdiction of the suit 
changed. To entitle themselves to such protection, they must 
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show that they need it, or they must show such a case of danger 
as to render indemnity a reasonable precaution. They do allege 
they are in danger, but they put in their allegation in this ex- 
tremely indefinite form: ‘‘They say that the complainant is him- 
self heavily in debt, and that, as they are informed and believe, 
most of his lands are heavily mortgaged, and they really fear, 
that if the recovery of judgment against him shall be deferred for 
any considerable time, they will be in danger of losing their 
debt.’’ An allegation, stated in this form, presents no ground 
for extending the protection asked. The answer is verified simply 
by an affidavit in the common form, the defendants merely affirm- 
ing that the matters and things set forth in the answer, so far as 
they relate to their own acts are true and so far as they re- 
late to the acts of others, they believe them to be true. 
A verification in this form affirms nothing except that the de- 
fendants are troubled by fears. There is nothing before the court 
which shows that the defendants will be put in the least peril, or 
subjected to the slightest hazard in changing the jurisdiction of 
the suit. They are not entitled to security on the case as it now 
stands. 


Nore.—The Vice Chancellor decides in this case that the claim of the defendant against 
the complainant was of a purely legal nature, and that the complainant’s bill showed no - 
ground for having the defendant’s suit at law restrained in order that an account might be 
taken in equity,and then goes on to declare that the defendant’s answer discloses a fact which 
makes it proper on a wholly different ground from that alleged in the bill, that the court of 
equity should take control of the case. This groundis that the defendant in the equity suit 
holds property in trust for the complainant which he ought to surrender on the payment of 
the debt, and the court of equity alone can make a decree which shall make this a condition 
of the recovery of the money, and thereupon the decree is made that the defendants Suit at 
law shall be stayed before judgment, and without security, for the debt. 

It seems to us that this decision is open to some criticism. It is admitted thatthe defend- 
ant has a legal cause of action against the complainant, and it does not appear that, although 
the defendant holds security, he has acted inequitably in refusing to give it up on payment 
of the debt He has a right to hold the security until the debt is paid. There is no cause 
of complaint against him in equity until the payment is tendered and the surrender of the 
security is refused. The complainant makes no such complaint against him. The bill is 
placed on a different ground, and that ground is decided to be untenable. The equity ap- 
pearing in the answer is not supplemental to this but wholly different, and moreover has not 
yet arisen, until the payment is tendered. But the Vice Chancellor, for fear the defendant 
may not act equitably when his money is recovered, restrains his suit for the recovery of the 
money. It may be answered that the court of equity can deal as well with the subject mat- 
ter of the suit as a court of law, and that it is best that the case should be disposed of in a 
court in which it is certain that full justice can be done in any event to both parties. The 
objection to this is that the suit at law is the defendant’s suit which he can push on at his own 
pleasure, while the suit in equity is that of the debtor who is not inclined to push it on, and 
who is not required to give security that he should do so, or shall pay the debt. 

Another fault that we find in the decision is that the court seems to hold in effect that a 
creditor has no right to pursue his claim to a judgment at law so long as he holds title to 
land as security for the debt. We thought it was well settled that a judgment at law might 
be recovered although the plaintiff held security, and that only the collection of the money 
could be restrained, and that only after payment. had been tendered and the surrender of the 
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security had been refused. This is certainly the law in the case of a bond and mortgage. 
This case, as it may be observed, is a striking illustration of one of the disadvantages of 

having a system of law which cannot be administered in @ne court as well as another, in one 

case, which is within the jurisdiction of both courts. Why should it not be provided that 

the court which gave a judgment for the debt should also impose the conditions upon which 





it should be collected ? 


Ep. 


MISCELLANEOUS. 


THE CASE OF THE COLORED CHIL- 
DREN IN THE PUBLIC SCHOOLS. 





We gave some account of this case last 
month, taking the best information we 
could obtain at the time. We stated the 
case as it was reported to us and it gave the 
impression that the facts had appeared in 
the testimony taken. We learn now, how- 
ever, that the testimony had not yet been 
closed and that the statement of facts was 
not fair to the Trustees of the School. It is 
by no means admitted that the building pro- 
vided for the colored children is inadequate 
for the education of the colored children of 
Burlington. They insist that it entirely 
meets the requirements of the law, and that 
in this they are sustained by the opinion of 
experienced and successful colored teachers. 

What the facts really are can only be de- 
cided when the testimony is all in. 

The counsel in this case are Mr. A. S. 
Appleget for the applicants for the man- 
damus and Mr. Morris H. Stratton for the 
Trustees of the Schools. We would be 
glad if counsel in cases of public interest 
like this would send usa statement of the 
facts and of points of Jaw decided. 





THE JARRARD CASE AT TORONTO, 





The Toronto Mail of Sept. 12th says: 
Mr. Britton Osler, Q. C., yesterday morning 
applied for a writ of Aadbeas corpus to bring 
the body of Levi D. Jarrard from Welland 
jail, where, as our readers are aware, he is 
now confined on the warrant of the County 





Judge of Welland for his extradition to the 
State of New Jersey on a charge of forgery. 
Mr. Osler stated that if he got the writ he 
proposed to let the motion for the prisoner's 
discharge stand before the Divisional Court 
of Common Pleas at their next sittings in 
November, and that if necessary he would 
go from that Court to the Court of Appeal. 
He further said that this case was distin- 
guishable from ve Hall (the recent Newark 
case) in that Jarrard was accused of altering 
figures in a book of his own, while Hall’s of- 
fence consisted in altering figures in the 
books of the comptroller, whose clerk he 
was. Jarrard’s offence was not forgery un- 
der the well known case /# re Windsor. 
Chief-Justice Wilson thought the material 
for the application for a habeas corpus insuf- 
ficient, and directed the motion to be renew- 
ed on stronger material 

Mr. Jarrard’s counsel on Sept. 14, made 
another application for writs of habeas corpus 
and certiorari presenting additional facts. 
The application was granted. The writs 
were made returnable before the Common 
Pleas Divisional Court in Toronto. The 
hearing will take place at the next Term, 
November 19th, unless it should be brought 
on at a special sitting of the court. 





THE MACHINERY OF COURTS. 





The West Jersey Press complains that we 
have too much legal machinery and too 
many courts. We print the paragraph in 
full because we think it is very true, but we 
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wish to suggest to the West Jersey Press 
and to all West and South Jersey papers 
and people, that we cannot make a thorough 
change in the courts or the legal machinery 
until they will kindly permit a Constitutional 
convention to be held. Zhe West Jersey 
Press says : 

‘* There is scarcely a lawyer of ten years’ 
standing at the bar who does not frankly ad- 
mit that there is much circumlocution and 
verbiage in the practice of law in New Jer- 
sey that might be profitably omitted. The 
obsolete customs still clung to with so much 
pertinacity here have long ago been aband- 
oned in other States as cumbersome and 
useless, and they could be dispensed with in 
New Jersey with manifest benefit to all con- 
cerned. They occasion delay, cause need- 
less expense, and afford the unscrupulous 
an opportunity to thrive by promoting liti- 
gation. So palpable are all these things and 
so long have they been discussed and con- 
demned, it would seem that all that is nec- 
essary to have a speedy and much-needed 
reform in these particulars is for some one 
to take the initiatory step. But no one has 
been bold enough to move in that direction 
and the evil is likely to continue for some 
time to come. We have also too many 
courts and too much legal machinery for the 
well being of the people, and both could be 
reduced with advantage.” 


CHIEF JUSTICE OF ENGLAND. 





The Lord Chief Justice of England, if he 
is studying American grammar, will preserve 
the following notice which appeared last 
month in an Ohio law magazine. The 
writer was evidently dazed by the number 
of the titles of the Lord Chief Justice and 
has put the Chief Justice himself in the 
plural. He says: 

The Right Honorable John Duke, Lord 
Coleridge, Lord Chief Justice of England 
since 1880, formerly Chief Justice of the 
Common Pleas Division, accompanied by 
eminent gentlemen of the bench and bar of 
England, ave visiting this country and will 
be in Columbus early in October. Arrange- 
ments will of course be made ¢o properly re- 
ceive them. 


PERSONAL, 





Messrs. Thomas McCarter, Andrew Kirk- 
patrick, John R. Emery, Schuyler B. Jack- 
son and John J. Hubbell have returned home 
from Europe. 

Ex-Gov. Bedle slipped and fell on the 
deck of a ferry boat between Jersey City 
and New York one day last month and 
broke his leg. 

Mr. Mercer Beasley, Jr., was injured in a 
collision on the Long Island Railroad last 
month. His nose was broken and he was 
badly bruised, 


THOSE TWINS AGAIN, 





SomERVILLE, N. J., Sept. 4, 1883. 
To the Editor of the N. J. Law Journal. 


Sim :—Are the published solutions of the 
‘*Kentucky Twin Problem” altogether cor- 
rect, as they appear in the August number 
of the N. J. Law JourNAL, p. 256? A cor- 
rect solution would, I think, be as follows: 

It is plain that the widow and the daugh- 
ter are to share equally, and that the son is 
to have twice as much as the widow—that 
is, as much as the other two. Hence he 
gets one-half, and the widow and daughter 
each one-fourth, 

E. VANSYCKLE, JR. 


AN UNEXPECTED ISSUE. 


A Chicago Bank filed a creditor's bill 
against Heney B. Miller in which it alleged 
in the usual form, that it had ‘‘ well hoped 
that the said defendant, Henry B. Miller,” 
would have paid the debt, ‘‘ as in equity and 
good conscience he ought to have done.” 
Miller’s answer was signed by Miller himself. 
He says it may be that the bank has recover- 
ed judgment against him, and that the judg- 
ment is still in full force. He admits that he 
has never paid it. ‘*And it may be,” he cau- 
tiously continues, “that the said complain- 
ant ‘ well hoped ’ this defendant would pay 
such judgment, because, as the poet says, 
‘ Hope springs eternal in the human breast,’ 
but he thinks that it cannot be possible that 
the complainant has any expéctation that this 
defendant would pay said judgment, because 
he is informed and believes the complainant 
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well knew that it was utterly impossible for 
this defendant so to do.” 


A LEGAL ADVERTISEMENT. 


An English legal paper gives the follow- 
ing as a specimen advertisement of a lawyer 
of the lower class in America. 

Colonel Jedediah Lee, Counsellor-at-Law, 
93 West 42d Street, Cincinnatti, (sic). 

Debts collected with economy and des- 
patch. 

Conveyancing executed upon the cheapest 
terms. 

Criminals defended successfully. (The 
Colonel secured 23 acquittals during the pre- 


ceding year.) 
The Colonel is always in attendance. 
N. B.—5th Floor right. 
tor. Knock and ring. 
The Colonel is probably not responsible 
for the spelling of the name of the town as 
it appears in the English paper. 


Go up by Eleva- 





CLUB MEMBERSHIP — SPECIAL 
DAMAGE, 

In an action to recover damages for de- 
famatory words, not in themselves action- 
able, spoken by a member of a club of an 
applicant, it being alleged that the use of 
these words had had the effect to prevent 
his election, and therefore deprive him of 
the advantages of a membership, the plain- 
tiff succeeded. The defendant carried the 
case—Chamberlain v. Boyd—to the English 
Court of Appeals, where the judgment was 
reversed. Lord Coleridge, C. J., in deliver- 
ing his judgment, Britt and Bowen, L. JJ., 
concurring, said: ‘* Putting the case most 
favorably for the plaintiff, it comes to this : 
The defendant used the words complained 
of, and the result of those words was that 
the plaintiff thought his chance of being 
_ elected a member of the club less favorable 
That 
is the outside the plaintiff can state as his 


than it would otherwise have been, 


cause of action. I am clearly of opinion 
that it would be dangerous to extend the 
grounds on which actions are maintained, by 
reason of special damage, for the speakiug 
of words which are not in themselves action- 
able.” 


A WOMAN ADMITTED TO THE BAR, 


From The Pall Mall Gazette. 

Italy is a very conservative country, and 
most Italians hold notions about the fitness 
of women to take part in public life which 
are scarcely more liberal than those of a 
Barbary Moor. All prejudice to the con- 
trary, Signora L. Poet, who took a diploma 
in law at the University of Turin, has been 
formally admitted to practice at the Bar of 
that town, and is dignified by the title of 
**avocatessa.”” The privilege was not con- 
ceded until the Committee of the Order of 
Advocates had held a meeting, at which the 
propriety of permitting a woman to plead in 
Court was warmly debated. The claim was 
allowed by a small majority; but it is said 
that two prominent advocates, who are both 
Deputies, have resolved in disgust to dis- 
continue practicing at Turin. 


A gentleman, while bathing at sea, saw 


his lawyer rise up at his side, after a long 


dive. After exchanging salutations, says he, 


“By the way, how about Gunter? Have 
you taken out a warrant against him ?” ‘He 
is in gaol,” replied the lawyer, and dived 
again. The gentleman thought no more of 
it, but on getting his account he found: 
**To consultation at sea, ament the incarcer- 


ation of Gunter, six and eightpence.” 





‘“* During the 
month of August there were fifteen suits in 
admirality begun inthe United States Dis- 
trict Court, all actions in libel.” It is aston- 
ishing that they were al] actions in libel, 


The Trenton 7imes says: 








